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BRIEF OF APPELLANT

STATEMENT OF THE CASE

Suit for an injunction and to quiet title to

sixty acres of land embraced in three unpatented

placer mining locations, the "Jim M", ''Jim O'D",

and "Jim D", being three claims of a contiguous

group of ten, one of which lies east of the three

in controversy, and the remaining six west of

them. These claims are situated about eight

miles northwesterly of the town of Juneau, Alaska,

within the mineralized zone known as the Juneau

Gold Belt, and lie along a mountain side with their

southerly ends extending into a flat, which flat fur-

ther south is bounded by Gastineau Channel. The

entire region is within the Tongass National For-

est. Appellant was plaintiff below, and we will

designate the parties hereinafter as plaintiff and

defendants respectively.

Plaintiff first went upon the ground, or its

vicinity, about August 1st., 1915. At that time it

was open, unoccupied, unclaimed public domain.

On August 2nd. plaintiff made an application to



the Forestry Department for the examination and

listing of 160 acres of land in this vicinity, for en-

try for homestead purposes. This 160 acres lies

mostly east and south of her subsequent placer lo-

cations, but there is a small conflict, estimated at

about 40 acres. The remaining area of the pro-

posed homestead is still open and unclaimed. Dur-

ing August and September, 1915, plaintiff was fre-

quently upon the ground, and about the middle of

September she discovered placer in the gravels at

points along the line where the mountain slope

meets the flat, and where small streams coming

down the mountain had cut through the moss and

muck of the surface. Upon the discovery of gold

plaintiff abandoned her intention of applying for

a homestead. She first located the ''Jim 0", the

most easterly of the group, and not in controversy,

and on September 19th. located the "Jim M"; on

October 24th. the "Jim O'D"; and on February

20th. 1916 the "Jim D". Her posting of notices

of location, marking of boundaries, and recording-

all conformed to the law, and no question as to

their sufficiency was raised in the Court belov/.

On October 3rd. 1915, defendant Pratt hauled

some material for building a garage onto the "Jim

M" claim, and the next day plaintiff by letter noti-

fied him of her claim on the ground. Pratt an-

swered the letter October 13, claiming the ground

as homestead and falsely stating that he had a



permit from the government to occupy it. This

was the first intimation plaintiff had that the

ground, or any part of it was adversely claimed.

In September 1916, while plaintiff was en-

gaged in opening a cut near the northerly end of

the "Jim O'D" claim, and on a part of the claim,

as it developed on the trial, not within the boun-

daries of the ground claimed by defendants, the

defendant Pratt assaulted her, and by personal

violence and threats, compelled the cessation of the

work. Plaintiff thereupon brought this suit at

first against Pratt alone, alleging in her original

complaint her ownership of the ''Jim M" and "Jim

O'D" claims, the adverse claim of defendant, and

that defendant had by personal violence and threats

stopped her v/ork thereon, and was threatening

personal violence against her and her employees if

work was resumed, all for the purpose, it was

further alleged of preventing the assessment work

being done for the current year, and thereby caus-

ing a forfeiture of the claims. The relief prayed

for was an injunction against such interference,

and the quieting of plaintiff's title. A temporary

injunction was granted. (Rec. 1-7).

The complaint was amended on Dec. 26th.

1916, by making the Juneau Dairy also parties de-

fendant, and by including the "Jim D" also in the

ffround sued for. (Rec. 8-10).

Defendant Pratt answered the amended com-
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plaint denying the mineral character of the land

and alleging "that he is the owner and possessed

of all of said land described in plaintiff's amended

complaint, having obtained his possession and own-

ership from the government of the United States

of America, and that he has made same his home

for a long period of time to-wit, since June 1915,

and prior to the time that said defendant ever

asserted any title or initiated any title to said

premises by the location of placer claims thereon

or otherwise claiming said lands that said land is

embraced within the homestead tract entered upon

by defendant under the sanction of the govern-

ment." (Rec. 14-15).

The Juneau Dairy answered that the partner-

ship claimed no interest of any kind in the prop-

erty described in the complaint, but in this con-

nection it avered "that L. H. Smith is the owner,

in possessionof, and entitled to the possession of, a

certain piece of real estate, part of which is in

conflict with the premises in dispute, the whole of

which premises claimed by L. H. Smith, is par-

ticularly described as follov/s, to-wit: Beginning

at a point eighty (80) rods north of the southeast

corner of Knutson's patented homestead; thence

north to the southerly line of Ruddy's homestead;

thence east eighty (80) rods; thence south to a

point directly east of the point of beginning ; thence

west to the place of beginning, all of which ground



is situated on what is known as the *'Bar", about

(8 1-2) eight and one half miles by way of wagon

road northwesterly from the incorporated limits

of the town of Juneau, Alaska." It was further

alleged that L. H. Smith was in possession as ten-

ant of the United States of a tract of 40 acres

described as lying immediately south of the above

tract, "part of which is in conflict with the prem-

ises in dispute." (Rec. 11-12.)

It will thus be seen that both defendants de-

fended as to, and claimed separately the entire 60

L-cies sued lor by plaintiff.

The case was tried by a jury, and at the close

of plaintiff's case, defendants moved for a non-

suit ''for the reason that plaintiff has not shown

sufficient title to the premises to maintain an ac-

tion to quiet title or to prove title to the ground in

dispute," which motion the Court denied. (Rec.

89-90).

On the conclusion of the evidence the Court

submitted to the jury four questions, to-wit:

Question No. 1. Did the plaintiff make a

discovery of gold on the land in controversy: If

so v/hen was the discovery made, and on what

claims?

Question No. 2. Did plaintiff mark the boun-

daries of the Jim M, Jim O'D, and Jim on the

ground so that the boundaries thereof could be

readily traced?
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Question No. 3. If you answer questions 1

and 2 in the affirmative then answer whether or

not the discovery of gold and the marking of the

boundaries preceded the permit granted to defend-

ant?

Question No. 4. Is the land incontroversy

more valuable as mining claim than it is for agri-

cultural or other purposes?

The jury failed to agree, and were discharged,

and thereupon the Court announced that it would

decide the case upon the merits without a jury.

(Rec. 152-153).

Plaintiff in writing then requested certain

findings of fact and conclusions of law, all of which

the Court refused, and exceptions to the rulings

were allowed. (Rec. 153-155..

The Court then made its own findings, and

conclusions of law, and entered a decree thereon in

favor of defendants.

ASSIGNMENT OF ERRORS

I.

The Court erred in refusing the prayer of the

plaintiff to make the following findings of fact:

^'On the 19th day of September, 1915,
the plaintiff made a valid discovery of gold
within the exterior boundaries of the 'Jim M'
placer claim and thereafter posted and re-



corded a proper location notice and marked the
boundaries thereof on the ground so they
could be readily traced."

11.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"On the 26th day of September, 1915, the
plaintiff made a valid discovery of gold with-
in the exterior boundaries of the Jim O'D
Placer Claim, and thereafter on October 24,
1915, posted and recorded a proper location
notice thereon and marked the boundaries
thereof on the ground so they could be readily
traced."

III.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"On the ISth day of October, 1915, the
j.Iaintiif made a (122) valid discovery of gold

on the Jim D Placer Claim and thereafter on
February 20, 1916, posted and recorded a
proper location notice thereon and marked the

boundaries thereof on the ground so they could

be readily traced."

IV.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:

"At the time of said discoveries posting

and m.arking the land was open unappropriat-
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ed public lands of the United States but with-

in the Tongass National Forest Reserve."

V.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

''Subsequently to the discoveries, mark-
ing and posting of the ground by the plaintiff

the defendants entered upon said ground, and
have since occupied a portion thereof for

homestead, grazing and dairying purposes;

and thereafter in the year 1916, procured per-

mits from the Forestry Supervisor for such
occupancy."

VI.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"Thereafter the Secretary of Agriculture
listed the lands claimed by the defendants
with the Secretary of the Interior as more
valuable for agriculture than for timber, and
recommended the same to be thrown open for
settlement."

VII.

The Court erred in refusing the prayer of the

pkintiff to make the following finding of fact:

"Ever since her locations the plaintiff
has maintained her possession, worked and
improved her claims in accordance with the
mining laws." (123).
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VIII.

The Court erred in refusing the prayer of the

plaintiff to make the following conclusions of law:

"By the locations of the mining claims

on the lands in controversy by the plaintiff,

such lands were segregated from the public

domain, so long as said claims were maintain-

ed and the mining laws complied with, and
were not open to entry and occupancy by oth-

ers, and no valid or legal claim could be initiat-

ed thereto.

IX.

The Court erred in refusing the prayer of the

plaintiff to make the following conclusions of law:

'The Permits issued by the Forest Super-

visor to the defendants gave them no rights

as against the prior locations and occupancy

of the plaintiff."

X.

The Court erred in refusing the prayer of the

plaintiff to make the follovdng conclusions of law:

"The plaintiff is entitled to a decree as

prayed for."

XL

The Court erred in that portion of the fourth

finding of fact made by it reading as follows:

"That said defendants entered upon said

lands and under said permits and the prefer-
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tial rights aforesaid are now and at all times
since their application, have been in possession

of said lands and have improved the same by
the building thereon of valuable houses and
out-houses and are using the same for graz-

ing, dairying and residential purposes, and
have paid rents therefor to the United States

at such times and in such amounts as by law
and regulations required," in this, that ac-

cording to the undisputed evidence the de-

fendants were only in the occupancy and only

had permits to a portion (124) of the land
claimed by the plaintiff and only paid rents

on a portion thereof, and the Court wholly
ignored the undisputed testimony of the vio-

lence of the defendants in attempting to re-

move the plaintiff from ground in her occu-

pancy to which they utterly failed to show any
rights whatsoever."

XII.

The Court erred in making finding of fact

Number five, reading as follows, to-wit:

'That after plaintiff had made her afore-

said application of date August 10, 1916, she

discovered in the beds of the watercourses
flowing from the mountains back of said prop-
erty a few colors of gold, and that she there-

upon staked (and recorded) a portion of said

land as mining claims. The Court finds, how-
ever, that the only discovery made on said
property was the finding of said few colors

of gold, that the same were of no appreciable
value, constituting nothing more than traces;
and that the same is totally insufficient as
a basis for the creation of a mining claim or
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location; and that the alleged mining location

was not made in good faith to acquire said

property for mining purposes but was made as
a pretense and subterfuge."

XIII.

The Court erred in making the following find-

ings of fact:

"That it has not been shown that said

property is mineral land subject to entry un-
der the mining laws of the United States, or
is land more valuable for the minerals therein

than for forest or agricultural purposes; but
that on the contrary the evidence on behalf of

the defendants shows that the land in question
is agricultural land."

XIV.

The Court erred in making the following con-

clusions of law, to-wit: (125).

"That plaintiff is not the owner or in

lawful possession of the land described in the

complaint, and has no title or possession to be

cleared or quieted; and that this suit is with-

out equity and should be dismussed with

costs."

XV.

The Court erred in trying and deciding the

case upon the theory that the issue to be tried by

it was as to whether the lands in controversy were

more valuable for the minerals therein than for
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forest or agricultural purposes instead of upon the

theory of prior possession, improvements and ap-

propriation under the laws of the United States,

in that the evidence having clearly established the

prior possession of the plaintiff, the discovery of

gold, proper marking, posting, and recording of

location notices, the plaintiff was entitled to such

possession until she had by development established

the valuable character of the deposits of gold in the

land contained, while the Court in effect has per-

mitted the defendants to forcibly enter upon the

possession of the plaintiff and stop such develop-

ment work prior to the time when the issue deter-

mined by the Court could have been properly or

fairly and equitably tried at all.

ARGUMENT

The assignments or error raise three points,

and the appellant earnestly contends that the decree,

and the proceedings upon which it is based, are

erroneous in three particulars:

First : The plaintiff having entered upon pub-

lic, open, unoccupied, unclaimed lands of the United

States, made a discoverey of gold thereon, posted

her notices of location, demarked her boundaries,

and taken actual pedal possession thereof, the

premises so located, and possessed, were segregated

from the public domain, and the right thereto be-
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came vested in the plaintiff, and the defendants ac-

quired no rights thereto as against plaintiff by

the subsequent permits issued by the Forestry De-

partment.

Second : The Court in trying and deciding the

case proceeded upon an erroneous theory of the

law in holding in effect, that plaintiffs locations

were void because the proof failed to show gold

in such quantity as to make the land more valua-

ble for mining than for agriculture; such question

being neither raised by the pleadings, nor properly

triable by the Court, jurisdiction over such an

issue being vested by law solely in the Land De-

partment.

Third: Plaintiff having shown prior posses-

sion under a claim of right and title, before de-

fendants could recover they must show a better

right; this they wholly failed to do in this: the

ground they claimed under the permits from the

Department was shown to only conflict in part

with the plaintiff's locations, and the proofs of

the defendants wholly failed to show the extent

of the conflict, or to point out what portion of the

ground sued for by plaintiff is covered by said

permits, and was too indefinite and uncertain to

support any decree in their favor. And the decree

is especially erroneous in that it in effect awarded

defendants land to which they had no shadow of

claim.

First: Plaintiff located her claims Sept. 19,
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1915, October 24, 1915, and Feb. 20, 1916, re-

spectively, (Rec. 22-29), and took actual pedal

possession of the ground. The location notices were

sufficient, and properly posted and duly recorded,

and the marking of the boundaries was properly

made; no contention to the contrary was made on

the trial in the Court below. The Court however,

held that the plaintiff's discoveries were ''totally

insufficient as a basis for the creation of a mining

claim or location," and "That it has not been

shown that said property is mineral land subject

to entry under the mining laws of the United

States, or is land more valuable for the minerals

therein than for forest or agricultural purposes."

(Rec. 19). Thus the Court erroneously cast the

burden upon the plaintiff of proving, not that she

had made a discovery, but that she had made a

discovery of a valuable mine. This, we earnestly

contend was error as applied to undisputed facts

of the case. The rule applied by the Court, gov-

erns only in contests before the land office on appli-

cation for patent between a mineral and agricul-

tural claimant, or where a mineral claimant has

located subsequent to the agricultural claimant.

Here the plaintiff located before the defendants

obtained their permits, which are dated respectively

May 24, 1916, and August 22, 1916, (Rec. 101 and

111) and before she knew that they had sent in

their applications. (It is true that Defendant Smith
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had a special use permit for a tract of 40 acres

lying south of his homestead claim dated Jan. 1,

1916, but this tract is manifestly not in conflict

with plaintiff's locations, since Smith's north line

is south of plaintiff's north line (Rec. 119), and

Smith's H. S. claim has a north and south dimen-

sion of 3960 feet while plaintiff's claims have an

extreme dimension of only 1320 feet). So far as

the ground actually in conflict is concerned, plain-

tiff perfected her locations before defendants oc-

cupied, or obtained any right to occupy. Under

these circumstances we think a discovery good as

betiveen rival mining claimants is good as to the

defendants. The question before the Court was

simply ivhich had the prior right of possession, not

who might be ultimately entitled to patent If we

are right in this contention there is but little diffi-

culty in the case. The plaintiff's locations were

within the Juneau Gold Belt, the great mineral

belt of Southeastern Alaska from which, the court

judicially knew as a part of the history of Alaska,

many millions in gold have been taken, both in

quartz and placer. The plaintiff testified that she

discovered placer gold within the limits of the

claims. (Rec. 30, 31, 32). She had spent $1,100.00

or $1,200.00 on tlie claims. Had induced a man

of means to send an expert to examine the ground,

and on the strength of this examination had been

able to lease or bond the property, but the lessee
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refused to go ahead with development until this

lititgation was stttled. Very little work had been

done on the claims. When plaintiff began work

in September, 1916, she was forcibly stopped by

defendants, and could not resume until the latter

part of October, when the Court granted her in-

junction. The season of active work was then

nearly gone.

Tom Dodson, an experienced miner, who

worked on the claims after the injunction was

granted in 1916, found gold and said it was "very

good working gravel; for a prospector in the habit

of prospecting it is good enough to prospect. The

formation of the gravel would justify prospecting."

(Rec. 77). "It is gold-bearing ground—no ques-

tion about that." (Rec. 78).

To corroborate the fact testified to by these

witnesses, that the ground was gold bearing, plain-

tiff had two experienced miners go out to the

ground on April 15, 1917, while the case was being

tried. "The conditions were bad to make a fair

test for gold; there was quite a lot of ice and snow

in the cuts, in fact most of the cuts were filled

up with it." (Testimony of Tom Ashby, (Rec. 69).

Nevertheless the witness found gold—said it was

mineral land. But the Court, carrying out the

theory of the comparative value of the ground for

mining or agriculture asked the witness: "Would

you say from your investigation there when you
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were on the ground that the property covered by

these claims is more valuable as a mining claim

than as agricultural land?"

To which the witness answered: "The only

way that could be determined would be to sink

to bedrock on it and investigate it there." (71).

Patrick Boyle (Rec. 71), had placer mined

8 or 10 years. He was on the ground at the same

time that Ashby was, and his testimony was sub-

stantially the same. It amounted to simply this

—

the ground is mineral ; they found gold in the grav-

el in the cuts. The witness further stated that

from what he saw there he thought an ordinarily

prudent man would be justified in going to work

on it.

Three witnesses for the defendants, examined

the ground on April 22nd., 1917. They panned sev-

en pans from five claims, and found gold, but

were of the opinion that the ground was valueless

for mining. This opinion, however, appears to

have been based upon a theory that the mountains

were laid down after the flat, and the flat extend-

ed under the mountain. They thought it more

valuable for agriculture.

Now what is a ''discovery" that will support

a mineral location on the public domain? Judge

Hawley has defined it as follows:

''When the locator finds rock in place con-

taining mineral, he has made a discovery within
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the meaning of the statute, whether the earth or

rock is rich or poor, whether it assays high or

low. It is the finding of the mineral in the rock

in place as distinguished from float rock, that

constitutes the discovery and warrants the pros-

pector in making a location." Book vs. Justice M.

Co. 58 Fed 106. This language, it is true, was

used with reference to a discovery on a lode. But

identically the same principle applies to a discovery

of placer. 2 Lindley on Mines, Sec. 437, 3rd. Ed.

And this Court speaking through Judge Ross has

said: "So, in respect to placer claims if a compe-

tent locator actually finds upon unappropriated

public land petroleum or other mineral in or upon

the ground and so situated as to constitute a part

of it, it is a sufficient discovery within the meaning

of the statute, to justify a location under the law,

without waiting to ascertain by exploration wheth-

er the ground contains the mineral in sufficient

quantity to pay." Nevada Sierra Oil Co. vs. Home
Oil Co. 98 Fed. 673.

"No Court has ever held that in order to en-

title one to locate a mining claim ore or commer-

cial value, in either quantity or quality, must

first be discovered. Such a theory would make

most mining locations impossible. 'Logically car-

ried out it would prohibit a miner from making any

valid location until he had fully demonstrated

that the vein, orlode of quartz or other rock in
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place bearing gold or silver which he had discov-

ered, would pay all the expenses of removing, ex-

tracting, crushing, and reducing the ore and leave

a profit to the owner. If this view should be

sustained it would lead to absurd, injurious, and

unjust results.' " 2 Lindley on Mines, Sec. 336.

And it may be added, that no Court, until the

decision in this case, by the District Court for

Alaska, has ever held that to locate a mining claim

a placer deposit of commercial value, either in

quantity or quality must first be discovered. Such

a theory would invalidate nine out of every ten

locations ever made in Alaska. Often many thou-

sands of dollars are spent, and several years' work

put in, before the deposits are sufficiently de-

veloped to demonstrate their value. In the mean-

time the locator, under the theory of the decis-

ion of the Court below, may have his locations

declared void, and his ground taken from him by

any one who might desire to use it for a cow pas-

ture.

We respectfuly submit that the testimony for

th€ plaintiff showed a valid discovery and a valid

location of her claims; that the testimony of the

defendants had no probative force to overcome this

proof, but at most merely tended to coroborate the

fact that the gravels carried gold; and the Court

should have so held.

And of course, if the plaintiffs locations were
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valid, then the ground from and after such loca-

tions, became segregated from the public domain,

and defendants could initiate no rights thereto.

Swanson vs. Kettler, 105 Pac. Rep. 1059.

Second : Conceding for the purposes of the ar-

gument, that at the time plaintiff was forcibly

stopped in the prosecution of her work by the de-

fendants, she had not made a discovery; yet she

had unquestionably posted her location notices, and

staked the ground and was searching for gold,

and in the actual pedal possession of the ground.

Under these conditions had she no rights? Should

the Court have refused her all redress against the

high-handed acts of the defendants? Mr. Justice

Miller, sitting at circuit, has, we think, answered

the query:

"A prospector on the public mineral do-

main may protect himself in the possession

of his pedis possessionis v/hile he is searching

for mineral. His possession is good against
all the world, except the Government of the

United States." Grossman vs. Pendery 8 Fed.
694.

Third: The principle announced in Grossman

vs. Pendery applies with peculiar force to the last

point upon which we ask for a reversal. For, con-

ceding the plaintiff to have made no discovery,

and that the permits issued by the Forest Super-

visor to the defendants gave them a superior right

of possession to the ground embraced in such per-
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mits, yet such permits certainly did not entitle de-

fendants to forcibly interfere with the plaintiff's

possession of ground outside the area covered by

the permits. Yet that is what the defendants as-

sumed a right to do; that is what they did, and

that is what primarily made it necessary for the

plaintiff to appeal to the Court. For while each

of the defendants claimed separately in their plead-

ings, the entire ground embraced in the plaintiff's

locations, and relied upon the permits from the

Forest Supervisor to establish such claim, yet the

permits do not cover all of plaintiffs locations.

None of the plaintiff's placer workings is within

the area covered by either of the defendant's per-

mits. Pratt testified that of the three claims of

plaintiff he claimed ^'probably 2-3". (Rec. 106).

Smith testified that none of the cuts were on his

ground. (Rec. 119). But neither knew where

their boundaries were with reference to the plain-

tiff's claims, and there is no evidence by which

the Court could locate their boundaries. We have

then a case where the defendants forcibly inter-

fered with the plaintiff's work and possession,

ordered her employees off the premises, and "in

tended to keep them off with whatever force was

necessary." (Rec. 106) yet they failed to show

any claim whatever to the ground on which this

high-handed proceeding took place, or to show

v/ith ^ny certainty the partial conflict that does
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exist. In other words, the defense upon which the

defendants relied, failed in the proof, as to a part

of the premises, and failed to show with any cer-

tainty to what part of the premises the defense

did apply.

That is to say; if plaintiff's claims and pedal

possession were good as against a mere intruder,

and it was necessary for defendants to prove their

permits at all, then the permits operated as a de-

fense only to the extent of the ground they em-

braced; and if the defendants left their proofs so

uncertain that this could not be asecrtained then

there was a complete failure of defendants' proofs.

The Court met this situation by finding ''said

portions for which said (defendant's) application

was made embraced the land described in the com-

plaint." (Rec. 17, part of Finding No. II). This

is not only not supported by any evidence but is

contrary to the evidence of the defendants them-

selves as we have pointed out. But the Court's

failure to understand the evidence at all, is clearly

shown by the further recital in the same finding

that the homestead application sent in by the plain-

tiff in August, 1915, as for the ''same land as is

described in said Pratt's application. Yet plain-

tiff's application was for 160 acres being bounded

by right lines of 160 rods each on three sides and

by a meander line on the other. (Rec. 54), while

Pratt's application was for an irregularly shaped
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tract of only 66.75 acres. (Rec. 99).

We respectfully, but earnestly ask that tbo

decree of the Court below be reversed, with direc-

tion to enter a decree for the plaintiff, or for other

directions as to the Court may seem proper.

J. H. COBB,

Attorney for Appellant,

Grace Meyer.




